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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )M Responsive to communication(s) filed on 10 December 2003 . 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 

1 . This Office action is in reply to applicant's response and amendment dated 10 December 
2003. Claims 1-10 remain pending. 

Double Patenting 

2. The provisional rejections to claims 1-10 under the judicially created doctrine of 
obviousness-type double patenting is withdrawn in view of the terminal disclaimer filed 10 
December 2003 (Paper No. 7). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

4. Claims 1-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Pat. No. 
6,282,560 to Eilert et al. (hereinafter Eilert) in view of U.S. Pat. No. 5,590,056 to Barritz. 

With respect to amended claim 1, Eilert discloses a computer implemented method of 
controlling system performance (see column 1, lines 23-28). 
Eilert does not expressly disclose the step of: 

(a) recording operating software events as they occur, in order to provide operating 
software program scheduling information relating to interactions between the operating system 
software and the programs and tasks managed by the operating system software. 
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Eilert does show processing or analyzing processor use data, a type of scheduling 
information (see column 6, lines 34-43). 

Barritz discloses the step above in terms of monitoring events as they occur and recording 
them to a log (see FIG. 5 and column 6, lines 54-57), thereby providing information relating to 
job-scheduling information for each module or task (see column 6, lines 58-64), for the purpose 
of enabling the identification of software usage patterns. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to extend the system of Eilert with the event recording features taught by Barritz, for 
the purpose of enabling the identification of software usage patterns. 

Eilert further discloses the steps of: 

(b) analyzing the operating software program scheduling information (see column 6, lines 
34-43, which shows the steps of processing or analyzing processor use data, a type of scheduling 
information, and calculating performance indexes); and 

(c) adjusting defined parameters to modify system performance (see column 6, lines 34- 
43, which shows the step of adjusting system resource controls to attain a level of performance). 

With respect to original claims 2-4 and amended claim 5, to which no new features or 
limitations has been added, see the rejections set forth in the Office action mailed 10 September 
2003 (Paper No. 5). 

With respect to amended claim 6, Eilert discloses a computer system for capturing 
operating software scheduling information during execution of said operating software (see for 
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example column 8, lines 36-46, which shows the capture of real-time service data during 
execution) comprising: 

(a) a processor for receiving and transmitting data (see column 1, lines 23-28, which 
shows a processor used for real-time data streams); and 

(b) a memory coupled to the processor, the memory having stored therein sequences of 
instructions which, when executed by the processor, cause the processor to analyze the operating 
software scheduling information and adjust defined parameters to modify system performance 
(see column 6, lines 34-43, which shows the steps of processing or analyzing processor use data, 
calculating performance indexes, and adjusting system resource controls to attain a level of 
performance; see also column 13, lines 46-53, which shows computer readable program code, 
i.e. sequences of instructions; note that memory for storing the instructions is inherent to the 
computer system). 

Eilert does not expressly disclose the limitation wherein the processor records operating 
software events as they occur, in order to provide operating software program scheduling 
information relating to interactions between the operating system software and the programs and 
tasks managed by the operating system software. 

Eilert does show processing or analyzing processor use data, a type of scheduling 
information (see column 6, lines 34-43). 

Barritz discloses the limitation above in terms of monitoring events as they occur and 
recording them to a log (see FIG. 5 and column 6, lines 54-57), thereby providing information 
relating to job-scheduling information for each module or task (see column 6, lines 58-64), for 
the purpose of enabling the identification of software usage patterns. 
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It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to extend the system of Eilert with the event recording features taught by Barritz, for 
the purpose of enabling the identification of software usage patterns. 

With respect to original claims 7-10, see the rejections set forth in the Office action 
mailed 10 September 2003 (Paper No. 5). 

Response to Arguments 

5. Applicant contends that Eilert does not record operating software events in order to 
provide operating software program scheduling information and analyzing that information, as 
recited in amended claims 1 and 6. 

However, Barritz discloses monitoring events as they occur and recording them to a log, 
thereby providing job-scheduling information for each module or task (see FIG. 5 and column 6, 
lines 54-64), as shown above. Furthermore, Eilert discloses processing or analyzing data that is 
considered a type of scheduling information (see column 6, lines 34-43), also as shown above. 



6. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
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will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael J. Yigdall whose telephone number is (703) 305-0352. 
The examiner can normally be reached on Monday through Friday from 8:00am to 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Q. Dam can be reached on (703) 305-4552. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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